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limiting broadband providers’ ability to block, throttle, or prioritize certain content traveling 

along their networks.5 

 The FCC tried to impose these and similar regulations on the broadband industry.6  

The courts largely struck down these attempts, finding
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appeal is unlikely,13
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networks,18 the FCC is putting the future of American broadband in peril.  The 

Commission’s categorical bans on broadband providers’ business practices will ultimately 

raise the cost of Internet service,19 prevent broadband providers from crafting innovative 

services for low-income20 and high priority21 customers, and strain future broadband 

innovation22 and investment23 by creating an environment of regulatory uncertainty. 

Moreover, under its current regulatory regime, the FCC fails to recognize that the 

expanding market for broadband providers is increasingly, not decreasingly competitive,24 

and that edge providers can act as gatekeepers too.25  In the end, the FCC’s recent regulatory 

moves will harm, not help, America’s Internet future. 

I. The FCC’s Light Touch: Computer I through Brand X 

 When Congress wrote the original Communications Act in 1934, it hardly could 

have imagined, let alone regulated, the Internet.  Understandably, then, when early 

computer networks arose in the middle of the twentieth century, the FCC struggled to 

classify them under its existing regulatory regime.  The FCC’s First Computer Inquiry, 

otherwise known as Computer I, was its first attempt at doing so.  Finding the market for 
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“data processing” over computer networks highly competitive,26 the FCC opted largely to 

refrain from regulation of these services27 in order to 
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policy, though, was its definitional component.40  For the first time, Congress statutorily 

defined “telecommunications,”41 “telecommunications carrier,”42 “telecommunications 

service,”43 and enhanced service’s spiritual successor,44 “information service.”45  Under this 

framework, federal statute treated 
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The Court, largely adopting the FCC’s own reasoning,52 found that the proper classification 
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emerged, wherein the FCC viewed broadband providers as potentially wielding market 

power sufficient to manipulate and distort an increasingly important means of 

communication and commerce.  On the academic front, perhaps the most touted of these 

thinkers was Tim Wu, a net neutrality folk hero who authored what net neutrality advocates 

consider the foundational document of their movement.56  In his journal article “Network 

Neutrality, Broadband Discrimination,” Wu began to lay the foundation for what would 

become the net neutrality movement’s gatekeeper argument.57  Concerned about broadband 

providers’ potential ability to discriminate between different forms of content sent over their 

networks, Wu proposed a general concept of “network neutrality,” wherein “networks 

should be neutral as among applications.”58  At the time, Wu and others were troubled by 

broadband providers’ categorical prohibitions on certain types of user activities, such as the 

use of a VPN or home networking.59 

Perhaps the biggest step toward FCC regulation of the Internet, though, resulted 

from a speech then-FCC Chairman Michael Powell delivered in 2004 at the University of 

Colorado School of Law.60  Recognizing the Internet as an increasingly important means of 

communication and commerce,61 Powell laid out what he considered four fundamental 

                                                                                                                                                       
20, 2005), http://www.oecd.org/sti/broadband/oecdbroadbandstatisticsjune2005.htm; Broadband vs. Dial-up 
Adoption Over Time, PEW RESEARCH CENTER, http://www.pewinternet.org/data-trend/internet-
use/connection-type/. 
56 See Tim Wu, supra note 3. 
57 Id. at 148-49. 
58 Id. at 145, 166-67. 
59 Id. at 156-58. 
60 Michael K. Powell, Chairman, Federal Communications Commission, Preserving Internet Freedom: 
Guiding Principles for the Industry, Remarks at the Silicon Flatirons Symposium (Feb. 8, 2004), 
https://apps.fcc.gov/edocs_public/attachmatch/DOC-243556A1.pdf.  
61 Id. 
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“Internet Freedoms” for broadband customers.62  Crucially, Powell did not believe that the 

FCC should enforce these “freedoms” via regulation.63  Instead, he reasoned that industry 

self-enforcement would be in broadband providers’ self-interest64 and that the FCC should 

avoid “intrusive regulation” of the Internet65 to ensure continued industry growth. 

Yet, one year later, the FCC co-opted, with modifications,66 Powell’s “freedoms” in 

its 2005 Policy Statement, wherein it asserted broad ancillary authority under Title I of the 

Telecommunications Act67 to “ensure that providers of telecommunications for Internet 

access of Internet Protocol-enabled (IP-enabled) services are operated in a neutral 

manner.”68  To that end, the FCC proposed that consumers had the right to 1) “access . . . 

lawful Internet content of their choice,” 2) “run applications and use services of their choice, 

subject to the needs of law enforcement,” 3) “connect their choice of legal devices that do 

not harm the network,” and 4) “competition among network providers, application and 

                                                
62 1) “Consumers should have access to their choice of legal content,” 2) “consumers should be able to run 
applications of their choice,” 3) “consumers should be permitted to attach any devices they choose to the 
connection in their homes,” and 4) “consumers should receive meaningful information regarding their service 
plans.” 
63 Id. at 3-4, 6. 
64 Id. at 3 (“These general conditions suggest that many, if not most, in the industry recognize that providing 
such access and information is in their own self-interest, particularly as infrastructure providers and developers 
struggle to discover valuable uses that will enable them to recoup their substantial investments in high-speed 
Internet technologies.”). 
65 Id. at 4, 6 (Based on what we currently know, the case for government imposed regulations regarding the use or 
provision of broadband content, applications and devices is unconvincing and speculative . . . . Such interference 
should be undertaken only where there is weighty and extensive evidence of abuse . . . . [I]f we secure a 
reasonable balance between the needs of network providers and internet freedom, consumers will reap the 
benefits of broadband without intrusive regulation, while preserving industry’s incentives to deploy more high-
speed broadband platforms.”) (emphasis added). 
66 Powell’s second “freedom” was modified to include a law enforcement exception.  The third “freedom” was 
modified with a harm exception.  Powell’s fourth “freedom” was replaced entirely.  
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service providers, and content providers.”69  The FCC explicitly characterized these four 

proposals as merely a statement of policy, rather than an official declaration of federal 

rulemaking authority; moreover, the proposals gave tremendous discretion to broadband 

providers regarding network management.  Consequently, the proposals generated scant 

industry criticism or rebuke at the time of their release.70 

The enforceability of these proposals, however, came under intense scrutiny when in 
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Unsurprisingly, Comcast challenged the FCC’s Order in federal court.76  In the end, the 

court sided with Comcast.77  Distilling the FCC’s argument down to an assertion of 

ancillary authority pursuant to Section 4(i) of the 1934 Communications Act,78 the court 

found this assertion of authority unrelated to “statutorily mandated responsibility,”79 and 

thus unlawful.80 

Still undeterred by defeat, the FCC issued a new Order in December 2010,81 

continuing what would become its long march toward Internet regulation.  Adopting the 

broadband-provider-as-gatekeeper argument,82 the FCC crafted three new rules “impos[ing] 

disclosure, anti-blocking, and anti-discrimination requirements on broadband providers.”83  

However, rather than conduct a thorough economic analysis regarding these concerns,84 the 

FCC cited theoretical threats of vertical foreclosure of edge providers offering VoIP or video 

streaming services that compete with broadband providers’ own offerings.85  It also 

highlighted a handful of historical instances of net neutrality violations.86  Ultimately, the 

                                                
76 See generally Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010). 
77 Id. at 661. 
78 47 U.S.C. § 154(i); Comcast, 600 F.3d at 644.   
79 Comcast, 600 F.3d at 654 (“[P]olicy statements alone cannot provide the basis for the Commission’s 
exercise of ancillary authority.”). 
80 Id. at 661 (citing American Library Ass’n v. FCC, 406 F.3d 689, 692 (D.C. Cir. 2005)). 
81 See generally 2010 Order. 
82 See id. at ¶¶ 3, 13-15, 21-24. 
83 See Verizon, supra note 7 at 628; 2010 Order at ¶¶ 1, 53-79. 
84 See 2010 Order at ¶¶ 22 n. 49, 32 n. 87.  The closest the FCC came to a cost-benefit analysis was its 
unsubstantiated assertion that the “virtuous circle of innovation” resulting from the “Internet’s openness” 
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FCC concluded that the existence of customer switching costs,87 regardless of market power, 

justified FCC prohibition of such potential activity that a competitive marketplace would 

otherwise weed out.  Abandoning its previous ancillary authority justification, the FCC 

sourced its authority for the 2010 Order in Section 706 of the 1996 Telecommunications 

Act.88 

Just like the FCC’s previous effort, opponents challenged this newfound attempt at 

broadband regulation in the D.C. Circuit Court of Appeals.89  The court ultimately upheld 

the Order’s transparency provision, but vacated the anti-blocking and anti-discrimination 

rules.90  While finding the FCC did have the authority to promote investment in broadband 

pursuant to Section 706 via Chevron deference,91 the court concluded that the FCC’s anti-

blocking and anti-discrimination proposals were effectively common carrier regulations.92  

Moreover, because broadband service was still classified as an information service,93 the 

FCC was forbidden from subjecting broadband providers to telecommunications-style 

common carriage restrictions.  Consequently, the court vacated the anti-blocking and anti-

discrimination rules.94 

 

 

                                                
87 2010 Order at ¶¶ 27, 34. 
88 See 47 U.S.C. § 1302(a), (b); 2010 Order at ¶¶ 115-120. 
89 See generally Verizon, supra note 7. 
90 Id. at 659. 
91 Id. at 636-40. 
92 Id. at 655-56. 
93

92
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the FCC’s path forward beyond Verizon, Chairman Wheeler was personally open to Title II 

reclassification.101  Nevertheless, he principally focused on the FCC’s Section 706 authority 

recognized by the Verizon court as the legal foundation for future net neutrality 

regulations,102 in combination with various legal contortions meant to ameliorate concerns 

that the FCC was still regulating broadband providers in a common carriage per se 

manner.103  Indeed, in its 2014 NPRM, the FCC aimed to revive the 2010 rules primarily via 

Section 706 authority.104 

 This strategy changed, however, later that year when President Obama entered the 

debate.  Controversially intruding on the FCC’s supposedly independent authority,105 the 

President publicly 
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common carrier regulations.106  Eventually, Chairman Wheeler fell in lockstep with the 
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prioritization113 on broadband networks, as well as a broad “no-unreasonable 

interference/disadvantage” general conduct standard.114  To justify these new regulations, in 

the absence of substantive economic analysis,115 the FCC revived past specters of 

gatekeeping,116 anti-competitive incentives for vertically integrated cable providers,117 

switching costs,118 and a handful of historical anecdotes.119  Batting down concerns that 

increased regulation would depress broadband investment,120 the FCC argued that the 

primary drivers of broadband investment are subscriber growth and edge provider 

competition,121 which the FCC claimed these regulations would promote.122 

                                                                                                                                                       
112 Id. at ¶ 106. 
113 Id. at ¶ 107. 
114 Id. at ¶ 108 (“[T]he Commission can prohibit practices that unreasonably interfere with the ability of 
consumers or edge providers to select, access, and use broadband Internet access service to reach one another, 
thus causing harm to the open Internet. This no-unreasonable interference/disadvantage standard will operate 
on a case-by-
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For the third time, the broadband industry contested the FCC’s attempts at 

broadband regulation in court.123  Yet, for the FCC, the third time was ultimately the charm.  

Indeed, the D.C. Circuit Court of Appeals, unlike in previous partial FCC victories like 

Verizon, upheld the 2015 Order in full.124  In addition to finding that the FCC was not in 

violation of either the Administrative Procedure
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Section 222129 of Title II of the 1934 Communications Act.130  In the NPRM, the FCC 

proposes to regulate broadband providers’ use of customer data, dependent upon the 

particular context of that data usage.  Under the new rules, if a broadband provider were to 

use customer data to market “communications-related services” on its own or via an 

affiliate, the broadband provider must provide the customer “wit
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IV. Failures of Title II Internet Regulation 

 As elaborated above, Title II regulation of the Internet is economically unjustified,135 

harming broadband providers and consumers alike.  Its failures can be categorized into five 

sections, as discussed below: 1) raising broadband prices; 2) categorically banning low-cost 

and high-priority 
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unlikely to bear.  Ultimately, this creates a de facto ban on broadband providers’ use of the 

vast majority of customer’s private data149 and consequently raises retail broadband prices.  

Thus, in the end, default rules matter.  To make up lost revenue from lost customers who 

cannot trade off privacy for service, AT&T and other providers must raise prices for all their 

customers, not just those who value privacy over discounts. 

B. Title II Categorically Bans Innovative Low-Cost and High-
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refraining from bandwidth-intensive use of its network.153  Such a discount equated to a 

significant cost savings when compared to the competition at the time,154 likely representing 

an attractive offer to low-income or price-sensitive customers eager to own their first 

smartphone.  Yet, MetroPCS’s 2011 plan and ones like it are now prohibited by the 2015 

Order’s no-blocking rules.  Even if MetroPCS or others elected to 
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pay higher prices in order to receive access to the same content that they currently enjoy 

today.157 

However, services offering varying tiers of service differentiated by quality, access, or 

speed have long been a mainstay in economic markets, to the benefit of countless low-

income individuals.  Such tiering allows customers to pay for only their desired level of 

service, and nothing more.  Consider Amtrak.158  When taking a train with Amtrak, a 

customer is free to select from a variety of service levels.159  Price-sensitive customers can 

choose a coach train, time-sensitive customers can choose an Acela express train, and 

comfort-sensitive customers can choose a seat in either business or first class.160  Amtrak 

tailors the quality and price of these individualized service offerings to meet the unique 

preferences of these varying classes of customers.  If it were instead to impose a one-size-fits-

all regime on its customers, Amtrak would frustrate one or all of its customer classes.  For 

example, if Amtrak constructed an all-coach train fleet, it would frustrate the comfort or 

speed preferences of express, first, and business class customers.  Likewise, if Amtrak 

constructed an all-premium fleet, it would raise the average ticket price across all customer 

classes, forcing would-be coach customers to subsidize customers with comfort and speed 

preferences. 

                                                
157 See, e.g., Betsy Isaacson, One Frightening Chart Shows What You Might Pay for Internet Once Net Neutrality is 
Gone, THE HUFFINGTON POST (Jan. 25 2014, 7:33AM), http://www.huffingtonpost.com/2014/01/17/net-
neutrality-gone_n_4611477.html. 
158 The following builds upon some of the economic analysis of Judge Williams’ dissent.  See U.S. Telecomm. 
Ass’n, supra note 8 at 153 (Williams, dissenting). 
159 Seating Accomodations, AMTRAK, https://www.amtrak.com/onboard-the-train-seating-accommodations 
(last accessed July 18, 2016). 
160 Id. 
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With its anti-consumer choice 2015 Open Internet Order, the FCC is imposing this 

exact kind of unfair subsidization on the broadband marketplace.  Under the guise of 

protecting whole-Internet access, the FCC is forcing low-income and low-usage Internet 
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connect individuals living in remote rural areas to faraway healthcare professionals.165  

Responsiveness will likely also be an issue for Internet-connected autonomous cars, relying 

on up-to-the-minute weather updates to calculate life or death driving decisions.166  

Customers would likely be better off if the FCC allowed businesses offering real-time 

services over the Internet to pay broadband providers for prioritized connections to their 

customers.167  Yet, by banning such prioritization arrangements, the FCC is subjecting these 

innovative and critical network uses to the same types of congestion suffered by low-priority 

network uses.168 

 

 

 

 

                                                
165 Lea Skorin-Kapov and Maja Matijasevic, Analysis of QoS Requirements for e-Health Services and Mapping to 
Evolved Packet System QoS Classes, available at: http://www.hindawi.com/journals/ijta/2010/628086/ (“In the 
case of robotic tele-surgery, a key requirement is a minimal delay time from when a surgeon's hand movement 
is initiated, the remote manipulator actually moves, and images are shown on the surgeon’s monitor. Studies 
have shown that the limit of the acceptable time delay in terms of a surgeon's perception of safety was roughly 
330�ms.”). 
166 
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C. Title II-Related Regulatory Uncertainty Threatens Innovation and Investment 

 1. Zero Rating 

While the 2015 Order does not outright ban zero rating169 like it does the 

aforementioned practices of blocking, throttling, and paid prioritization, it nevertheless 

places zero rating squarely within the FCC’s regulatory sights.170  Opponents of zero rating 

fear that preferential treatment of certain
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an Indian-centric music streaming service (Saavn), and adult entertainment services 

(MiKandi, Streamate).180 

Given critics’ substantial hand wringing, one might think Music Freedom and Binge 

On have been disasters for T-Mobile customers and the broader Internet ecosystem.  Yet, 

nothing could be further from the truth.  Instead, T-Mobile’s combined zero rating efforts 

have been a tremendous boon for T-Mobile customers, edge providers, and even customers 

of other mobile providers.  Since the inception of Binge On, video viewership on T-Mobile’s 

network has more than doubled; combined with Music Freedom, the two schemes have 

allowed T-Mobile customers to use 350 petabytes181 of data without such use counting 

against their data caps.182  Moreover, 24 key mobile apps saw a 55% increase in user 

engagement mere months after Binge On began.183  Such increased usage benefits edge 

providers too – especially providers of ad-supported content who derive additional revenues 

from increased viewership and/or listenership.  More broadly, Music Freedom and Binge 

On, in conjunction with T-Mobile’s other “Un-carrier” initiatives,184 have forced mobile 

providers to compete aggressively on price, international use, data cap allotment, and even 

the traditional two-year contract model,185 much to the average mobile customer’s benefit.186   

                                                
180 Binge On Streaming Video List, T-MOBILE, http://www.t-mobile.com/offer/binge-on-streaming-video-
list.html; Music Freedom List, T-MOBILE, http://www.t-mobile.com/offer/music-
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Zero rating critics imperil the fruits of this aggressive competition.  
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2. Broadband Investment 

 As stated above, Wheeler’s majority at the FCC has shown little concern for the 

effects of its 2015 Order on broadband investment,189 arguing that broadband providers will 

nevertheless continue to build out their networks in response to subscriber growth190 and 

edge provider competition fueling a “virtuous cycle” of broadband investment.191  Given 

broadband providers’ conflicting needs to reassure investors, appease regulators, but also 

rally against burdensome regulations, attempts to parse their executives’ public comments 

on this issue predictably prove to be less than192 illuminating.193 

                                                
189 Supra note 120. 
190 Supra note 121. 
191 Supra note 122. 
192 AT&T applauded the FCC’s 2010 Order as a regulatory compromise.  Following the 2014 NPRM, it 
threatened to pause its fiber rollout, but then reversed on that threat.  It later denounced the 2015 Order as 
stemming from a 3-2 “partisan fight” and characterizing it as imposing “Ma Bell” regulations on 21st century 
technologies.  See Jim Cicconi, A Few Thoughts on Today’s FCC Vote, AT&T PUBLIC POLICY BLOG (Dec. 21, 
2010, 1:13PM), http://www.attpublicpolicy.com/government-policy/a-few-thoughts-on-todays-fcc-vote/; 
Chloe Albanesius, AT&T to ‘Pause’ Gigabit Internet Rollout Until Net Neutrality Is Settled, PC MAG (Nov. 12, 
2014, 3:45PM), http://www.pcmag.com/article2/0,2817,2472059,00.asp; Thomas Gryta, AT&T Backtracks on 
Threat to Halt Fiber Rollout, THE WALL STREET JOURNAL (Nov. 26, 2016, 3:09PM), 
http://www.wsj.com/articles/at-t-backtracks-on-threat-to-halt-fiber-rollout-1417032555; Jim Cicconi, 
Thoughts on Today’s Vote, AT&T PUBLIC POLICY BLOG (Feb. 26, 2015, 11:52AM), 
http://www.attpublicpolicy.com/broadband-classification/thoughts-on-todays-vote/. 
193 Verizon executives expressed concerns related to Title II reclassification’s impact on broadband investment 
in December 2014 and January 2015.  Following the FCC’s vote on the 2015 Order, Verizon issued a press 
release, formatted in Morse code and a skeumorphic typewriter font face, chastising the FCC for imposing 
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 Recent anecdotes of broadband investment are similarly unhelpful.  Despite the 

FCC’s 2015 Order and subsequent privacy regulations, AT&T,194 Comcast,195 and Google196 

have all announced plans to invest in expanding their networks.  Yet, these specific 

expansions may have been years in the making, especially considering the often-lengthy 

right-of-way and permitting processes broadband providers typically endure.197 

  Ultimately, looking toward broader economic trends and projections reveals a 

bleaker reality in stark contrast with these notable instances of broadband expansion.  

Broadband providers’ capital expenditures rose 8.7 percent in 2013.198  Following the FCC’s 

2014 NPRM, however, this growth slowed to just four percent.199  In 2015, following the 

FCC’s Order, broadband capital expenditures actually declined by 0.4 percent,200 despite first 

and second quarter GDP growth and growing cable TV revenues alleviating cord-cutting 

concerns.201  Economists predict that this decline will culminate in an average reduction in 

                                                
194 See Press Release, AT&T, AT&T Launches Ultra-
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LTE is a substantially superior technology even compared to HSPA+.215  In a recent 

nationwide survey, the real-world 3G speeds of America’s top four mobile providers 

averaged between 0.64 and 3.48 Mbps.  By comparison, their real-world LTE speeds 

averaged between 6.56 and 12.26 Mbps.216 

 Contrary to the FCC’s claims in the 2015 Order, 217 recent data suggests that some 

customers have recognized the increasing parity between mobile and broadband providers 

and consequently opted to “cut the cord” of residential broadband service.218  On average, 

these customers tend to fall in more price-conscious demographics when compared to the 

average residential broadband subscriber.219  The increasing parity between fixed residential 
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users access to the Internet both at home and on the go, which they may not have otherwise 

chosen or been able to afford.221 

 This increasingly expanding understanding of what constitutes the total broadband 

market, in addition to the aforementioned increase in choice among residential broadband 

providers, illustrates that the market for broadband services is increasingly, not decreasingly, 

competitive.  Yet as explained previously, the FCC did not rely on market power analysis in 

its 2015 Order to justify its regulation of potentially user-hostile activity that would 

otherwise be rooted out by competition.222  Instead, it cited excessive switching costs, which, 

it contends, prevent broadband customers from switching providers even when experiencing 

unsatisfactory service.223 

 Yet, actual data shows significant real-world evidence of customers switching 

between broadband providers.  Average monthly churn across the top four mobile 

broadband providers was 1.56 percent during the first three quarters of 2014, representing 

only a slight drop from 1.83 percent during all of 2007.224  During the fourth quarter of 2014 

alone, “approximately 10 million Americans changed their wireless provider.”225  Indeed, 

                                                
221 Home Broadband 2015, supra note 162 at 10 (“The increase in ‘smartphone
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 Indeed, large edge providers can act230 and have on numerous occasions acted as231 

gatekeepers, blocking broadband providers’ customers from desired Internet content.  Such 

gatekeeping largely blocked customers of small broadband providers from accessing desired 

streaming video content – even customers who 
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unleashed such innovation, jump-starting the vibrant and competitive Internet ecosystem we 

enjoy today.239  Ultimately, he posited that regulation of innovative businesses must be 

supported by evidence of actual demonstrable harm,240 not theoretical boogeymen, and that 

the fruits of these regulations – positive or negative – should be the measure by which we 

judge their successfulness.241 

 Sadly, such thinking has not transpired at the current FCC.  In an ideal world, the 
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classification, the FCC prohibited blocking, throttling, and paid prioritization of content 

traveling over broadband networks; enacted a vague246 new general conduct standard; and 

announced sweeping new privacy regulations, turning the traditional pro-consumer opt-out 

privacy model on its ear.247 

 Will the FCC improve the American broadband market by imposing these 

regulations?  The available evidence tells us no.  The FCC will raise broadband prices 

through new USF contributions and burdensome privacy regulations.248  It will prevent 

broadband providers from offering low-cost249 and high-priority plans250 by prohibiting 

content blocking, throttling, and prioritization.  It will imperil innovative competition like 

zero rating251 and suppress network investment252
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In its 2014 NPRM, the FCC noted, “the Internet has been, and remains to date, the 

preeminent 21st century engine for innovation and the economic and social benefits that 

follow.”255  Yet, rather than unleash American broadband, this same FCC would instead 

prefer to restrict it by chasing theoretical harms.  In doing so, the FCC endangers the 

innovation, investment, and competition that helped make early American broadband the 

envy of the world.  In the end, through its recent regulatory moves, the FCC will harm, not 

help, America’s Internet future. 

                                                
255 2014 NPRM at ¶ 1. 


