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state-secrets privilege claimed by the Bush administration to block the 
disclosure of classified intelligence in court; it is now also prosecuting 
a senior NSA official for leaking secret documents to the press. Most 
dramatically, it has issued a subpoena against New York Times reporter 
James Risen, ordering him to disgorge the identity of a confidential 
source who provided him information about a CIA operation directed 
against Iran’s nuclear program. For his pains, President Obama — just 
like President Bush — has come under assault by the American Civil 
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confirmed in his anti-communist convictions by the horrors inflicted on 
Eastern Europe by Joseph Stalin. In 1964, he took a job at the Pentagon as 
a special assistant to John McNaughton, one of Defense Secretary Robert 
McNamara’s key point men. Ellsberg’s portfolio was Vietnam: Laboring 
70 hours a week in the E-ring of the Pentagon, the cockpit of the war 
effort, Ellsberg found himself poring over huge stacks of classified docu-
ments bearing top-secret stamps. He soon formed as complete a picture 
of developments in Vietnam as anyone in government.

Eventually, Ellsberg decided to seek an assignment in Vietnam, 
which he obtained in 1965. Serving there in a number of civilian advi-
sory positions over the next two years, he became immersed in a very 
different way — up close and personal — in the intricacies of the war. 
Together with the legendary counterinsurgency expert John Paul Vann, 
Ellsberg risked his life touring every province of the south — gaining 
full exposure to the myriad problems of America’s increasingly troubled 
southeast Asian venture.

Ellsberg left Vietnam in 1967 and returned to work at the RAND 
Corporation, the military-funded think tank in Santa Monica, California. 
There he expected to put down on paper everything he had learned about 
the war. His pessimistic assessment of the “irrevocability of stalemate” led 
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Stumbling Into Court

At first, however, the reaction of the Nixon administration was actually 
almost indifferent. Attorney General John Mitchell read the Times the 
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livid, declaring: “It’s — it’s treasonable, there’s no question — it’s action-
able, I’m absolutely certain that this violates all sorts of security laws.” 
Still, at least initially, Nixon was opposed to taking action against the 
newspaper. The following evening, he told his chief domestic advisor, 
John Ehrlichman: “Hell, I wouldn’t prosecute the Times. My view is to 
prosecute the goddamn pricks that gave it to ’em.”

But a mere six minutes later, in a fateful telephone conversation with 
Attorney General Mitchell, Nixon reversed course. “On consideration, 
we had only two choices,” Nixon would later write in his memoirs. “We 
could do nothing, or we could move for an injunction that would pre-
vent the New York Times from continuing publication[(u)34(t)d1311 0ETREMB020ic\035 cNo0172035d ct(t)-2(n)317
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Mitchell: Oh yes — advising them of their — yes, we’ve done this 
before.

Nixon: Have we — alright.
Mitchell: Yes sir. Uh, I would think that.
Nixon: How — how do you go about it — you do it sort of low 

key?
Mitchell: Low key — you call them, and then — uh, send a tele-

gram to confirm it.
Nixon: Uh-huh, uh-huh — say that we’re just — uh, we’re exam-
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on full notice of the position of the United States, and must face the 
consequences if they publish. I would have no difficulty in sustaining 
convictions under these sections [of the relevant statutes] on facts that 
would not justify . . . the imposition of a prior restraint.” The presses 
of the New York Times could roll — but the paper’s editors had already 
opened themselves up to criminal prosecution.
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Papers did not significantly shape discussion of the war — and would 
probably have been forgotten had Nixon not attempted to suppress  
their publication — was that, in contrast to some of the most controver-
sial leaks published by the New York Times and other news outlets over 
the past few years, no current operational secrets were disclosed. Indeed, 
not one of the 7,000 pages of the McNamara studies that Ellsberg gave to 
the Times in 1971 contained information less than three years old. “It is 
all history,” noted Justice William Douglas in his concurring opinion in 
the Times case. “None of it is more recent than 1968.” (In fact, significant 
portions of the Pentagon Papers covered episodes dating back to the 
administrations of Dwight Eisenhower and Harry Truman.)

Moreover, although Ellsberg leaked with abandon, there were some 
lines that he declined to cross. Even today, he readily acknowledges that 
there are certain kinds of materials, “such as diplomatic negotiations, 
certain intelligence sources and methods, or various time-sensitive 
military-operational secrets, that warrant . . . strict secrecy.” And the Times, 
for its part, made at least a limited effort to assure itself that the revelations 
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in the press that the government’s reliance on his testimony asserting that 
particular portions of the Pentagon Papers could not be published was all 
but impossible.” Other government witnesses were no less hapless when it 
came to explaining harm.
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Ellsberg and his defenders maintain that the American people were 
being lied to by these presidents, and that the leak brought those lies 
to light. But did the revelations in the Pentagon Papers really alter 
Americans’ perceptions of Vietnam policy? Mel Gurtov, a RAND ana-
lyst who had contributed to the Pentagon Papers, testified at Ellsberg’s 
trial on his behalf; he later recalled that the main direction of his tes-
timony was to underscore that “all of the important information was 
already in the public domain.” The secret materials, Gurtov continued, 
“merely lent further credence to what had already been said in the press 
and in academic studies.” Instead of painting a radically new picture, 
the Pentagon Papers merely added detail to a story that, by 1971, was fa-
miliar to Americans: As the war was going badly in the 1960s, Kennedy 
and Johnson — in their attempts to retain public support for an inter-
vention they deemed critical to American security — had painted it as 
going well. Ellsberg and his supporters, who came to view the American 
intervention in Vietnam as a war crime, call this bald lying. But those 
with a less fevered view of America’s tragic effort to prevent South 
Vietnam from falling under communist rule might just as easily call it 
leadership — leadership that, in this instance, failed.

Is there some way, then, that Ellsberg — in his defiance of our elected 
leaders — can still be said to have represented the will of the American 
people? It is indisputable that, over the course of the late 1960s and early ’70s, 
a steadily growing portion of Americans came to believe that our interven-
tion in Vietnam was a mistake. But opinion about how to walk back from 
that mistake was another matter. As late as 1968, with more than half a mil-
lion troops in Vietnam, a Gallup poll showed that only 23% of Americans 
identified themselves as “doves”; 61% called themselves “hawks.” In the 
period between September 1968 and September 1970, sentiment swung 
sharply against the war: The percentage of Americans favoring withdrawal 
rose from 19% to 55%. In a May 1971 poll, on the eve of the Pentagon Papers 
revelations, a solid majority of Americans — 68% — favored pulling out of 
Vietnam by the end of the year.

But there was more to the story. The same respondents in the May 
1971 poll, when asked if they would favor an immediate withdrawal “if 
it threatened the lives or safety of United States POWs held by North 
Vietnam,” changed their minds. Under those conditions, only 11% 
favored pulling out. In other words, withdrawal of the kind Ellsberg 
and his compatriots in the anti-war movement were proposing —  
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McGovern and Fulbright chose to remain inside the democratic order. 
Ellsberg in the end chose to act outside of it. He took the law into his own 
hands and was prepared to do so again, which is precisely why he deserved 
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A Misleading Legacy

Over the past four decades, the Pentagon Papers controversy has left 
almost everyone with the wrong conclusions. Some on the right have 
determined that the Nixon administration was justified in fighting so 
tenaciously against Ellsberg and seeking a prior restraint against the New 
York Times. They believe that the fundamental problems revealed by the 
case were those of disloyal mid-level bureaucrats, elite journalists overtly 
hostile to American war aims, and a legal system that let them all get away 
with it. These conclusions remain readily apparent today in the attitudes 
of conservatives (both in and out of public office) toward national-security 
secrets and the government’s relationship with the press.

Many on the left, for their part, have concluded that Ellsberg and 
the New York Times were right to make the highly classified collection of 
documents public. They hold that the fundamental problems the case 
revealed were those of an insular and paranoid executive branch that 
placed itself above the law, and that the conduct of Ellsberg and the Times 
was thoroughly vindicated by the courts. These conclusions continue 
to define the attitude of many liberals toward the protection of state 
secrets 
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